1845.7209-3

obtain advice from appropriate legal
counsel on questions of legal meaning
or intent.

(5) ““Willful misconduct’ may involve
any intentional or deliberate act or
failure to act causing, or resulting in,
loss, damage, or destruction of Govern-
ment property.

(6) “Lack of good faith” may involve
gross neglect or disregard of the terms
of the contract or of appropriate direc-
tions of the contracting officer or the
contracting officer’s authorized rep-
resentatives. Examples of lack of good
faith may be demonstrated by the fail-
ure of the contractor’s managerial per-
sonnel to establish and maintain prop-
er training and supervision of employ-
ees and proper application of controls
in compliance with instructions issued
by authorized Government personnel.

(b) If part of the contractor’s system
is found to be unsatisfactory, the prop-
erty administrator shall increase sur-
veillance of that part to prevent, to the
extent possible, any loss, damage, or
destruction of Government property.
The property administrator shall give
special attention to reasonably ensur-
ing that any loss, damage, or destruc-
tion occurring during a period when a
contractor’s system is not approved is
identified before approval or reinstate-
ment of approval.

1845.7209-3 Loss, damage, or destruc-
tion of Government property while
in contractor’s possession or con-
trol.

(a) The property administrator shall
require the contractor to report any
loss, damage, or destruction of Govern-
ment property in its possession or con-
trol (including property in the posses-
sion or control of subcontractors) as
soon as it becomes known.

(b) When physical inventories, con-
sumption analyses, or other actions
disclose consumption of Government
property considered unreasonable by
the property administrator or loss,
damage, or destruction of Government
property not reported by the con-
tractor, the property administrator
shall prepare a statement of the items
and amount involved. This statement
shall be furnished to the contractor for
investigation and submission of a writ-
ten report to the property adminis-
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trator relative to the incidents re-
ported.

(c) The contractor’s reports ref-
erenced in paragraphs (a) and (b) of
this section shall contain factual data
as to the circumstances surrounding
the loss, damage, destruction, or exces-
sive consumption, including—

(1) The contractor’s name and the
contract number;

(2) A description of items lost, dam-
aged, destroyed, or unreasonably con-
sumed;

(3) The cost of property lost, dam-
aged, destroyed, or unreasonably con-
sumed and cost of repairs in instances
of damage (in event actual cost is not
known, use a reasonable estimate);

(4) The date, time (if pertinent), and
cause or origin of the loss, damage, de-
struction, or consumption;

(5) Known interests in any commin-
gled property of which the Government
property lost, damaged, destroyed, or
unreasonably consumed is (or was) a
part;

(6) Insurance, if any, covering the
Government property or any part or in-
terest in any commingled property;

(7) Actions taken by the contractor
to prevent further loss, damage, de-
struction, or unreasonable consump-
tion and to prevent repetition of simi-
lar incidents; and

(8) Other facts or circumstances rel-
evant to determining liability and re-
sponsibility for repair or replacement.

(d) The property administrator shall
investigate the incident to the degree
required to reach a valid and support-
able conclusion as to the contractor’s
liability for the loss, damage, destruc-
tion, or wunreasonable consumption
under the terms of the contract, and
the course of action required to con-
clude the adjustment action. When re-
quired, the assistance of the quality as-
surance representative, industrial spe-
cialist, insurance officer, legal counsel,
or other technician will be secured.
When the contractor acknowledges li-
ability, the property administrator
shall forward a copy of the credit
memorandum or other adjusting docu-
ment to the administrative contracting
officer and auditor, if appropriate, to
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assure proper credit. If analysis of con-
tract provisions and circumstances es-
tablishes that the loss, damage, de-
struction, or consumption constitutes
a risk assumed by the Government, the
property administrator shall so advise
the contractor in writing, thereby re-
lieving the contractor of responsibility
for the property. A copy of the docu-
mentation and notification to the con-
tractor shall be retained in the Con-
tract Property Control Data File for
the contract.

(e)(1) If the property administrator
concludes that the contractor is liable
for the loss, damage, destruction, or
unreasonable consumption of Govern-
ment property, he or she shall forward
the complete file with conclusions and
recommendations to the contracting
officer for review and determination.
The file shall contain—

(i) A statement of facts as supported
by investigation;

(ii) Recommendations as to the con-
tractor’s liability and its amount;

(iii) Recommendations as to action
to be taken with regard to third party
liability, if appropriate;

(iv) Requirements for disposition, re-
pair, or replacement of damaged prop-
erty; and

(v) Other pertinent comments.

(2) A copy of the contracting officer’s
determination shall be furnished to the
contractor and the property adminis-
trator, and a copy shall be retained in
the contracting officer’s files. The
property administrator’s copy shall be
filed in the Contract Property Control
Data File for the contract when all per-
tinent actions, such as compensation
to the Government or repair or replace-
ment of the property, have been com-
pleted.

1845.7209-4 Financial reports.

The property administrator is re-
sponsible for obtaining financial re-
ports as prescribed in 1845.505-14 for all
assigned contracts. Reports shall be ac-
cumulated, reviewed and distributed as
required. Contractors are required to
submit separate reports on each con-
tract that contains the property re-
porting clause (see 1852.245-73) except
as noted in 1845.7101-4(c).

1845.7210-1

1845.7210 Contractor utilization of
Government property.

1845.7210-1 Utilization surveys.

(a) The property administrator is re-
sponsible for ensuring that the con-
tractor has effective procedures for
evaluating Government property utili-
zation. However, when necessary, the
contract administration office shall
provide specialists qualified to perform
the technical portion of utilization sur-
veys to assist the property adminis-
trator in determining the adequacy of
these procedures.

(b) Upon assignment of an initial
contract under which Government-
owned plant equipment in particular
will be provided to a contractor, the
property administrator shall ensure
that the contractor has established ef-
fective procedures and techniques for
controlling its utilization. The prop-
erty administrator, with the assistance
of technical specialists, if necessary,
shall evaluate these procedures. A
record of the evaluation shall be pre-
pared and become a part of the prop-
erty administration file. If the proce-
dures are determined inadequate, the
record shall identify the deficiencies
and the corrective actions necessary. If
the deficiencies are not corrected by
the contractor, the property adminis-
trator shall promptly refer the matter
to the contracting officer.

(c) The property administrator shall
perform annual surveys of the contrac-
tor’s procedures related to utilization
of Government-owned plant equipment.
At contractor facilities having a sub-
stantial quantity of plant equipment,
the surveys should normally be con-
ducted on a continual basis, reviewing
equipment utilization records and
physically observing a group of
preselected items during each portion
of the survey. Surveys shall be con-
ducted to the degree determined nec-
essary, considering the findings of
prior surveys and the contractor’s per-
formance history in identifying and de-
claring equipment excess to authorized
requirements. The contractor shall be
required to justify, by specific Govern-
ment programs, the retention of all
Government-owned plant equipment.
The property administrator shall make
maximum use of contractor’s machine
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